DEC 232019
Zoning Board of Appeals Meeting 10- 21- 2019

C ..I

The meeting of the Zoning Board of Appeals was called to order at 7: 02 P. M. by Chairperson Penzien.
ROLL CALL:
Present:

Dailey,

Weins,

Gay- Allen,

Byrum,

Penzien,

Council

Liaison

Covert,

Council

Liaison

Wein reich
Absent:

None

Board member Weins explained that it was brought to his attention that his email to the members

regarding the facts, laws and analysis of tonight' s appeals could be interpreted as a violation of the Open
It was not his intention.
He sent a copy of his proposed discussion notes to facilitate them

Meetings Act.

being made part of the public record, and to share his research and thoughts prior to the meeting, so that
there could be a more robust, in depth public discourse of the facts and issues presented in these
appeals.
In the future, he will not share his research and thoughts with the board prior to the public
meeting. This could have a negative impact on the deliberation process, but he believes it is important to
avoid a possible violation of the Open Meetings Act.
Chairperson Penzien reminded the members to consider the analysis based on the facts presented here
tonight, and the materials in the packet presented by the applicants.

CASE PRESENTATIONS:
610- 09- 19. Gerald

Kuhlman.

50576

Elsev. Parcel#

06- 15- 18- 131- 044

Gerry Kuhlman from Elsey Street, New Baltimore discussed discrepancies the City has with items he has
put in his back yard. They are specifically the tiki bar and a gazebo.
Chairperson Penzien
variance

vs.

him to do.
was

not.

They

doing

asked the

dimensional

a

Building Official how this application got to the ZBA. Why is this a use
Mr. Kuhlman explained he did what the building department told

variance.

told him he had too many
that

anything

changes

the

structures

property from

a

on

his property.

residential

Chairperson

structure,

or

Penzien asked if he

running

a

business.

He is

The applicant provided photos of his backyard. The applicant explained the building official said the

tiki bar and

gazebo

were

There was also a pallet wood shed, which has been removed

structures.

because the building official said it also was a structure. There was also a shed permitted in 2005, with a
play house

on

the

second floor.

For clarity there is a garage, a two- story shed, a tiki bar and a gazebo

with a tarp roof.
Chairperson Penzien did an analysis of the Zoning Ordinance 60- 101, Provisions applicable to residential
districts. It highlights the standards for construction, size and how many structures may be built. " g. 2. On
parcels with more than 12, 500 square feet, but less than five acres, the total of all detached accessory
building( s) shall not exceed 1, 200 square feet, and no more than two detached accessory buildings or
structures shall be permitted."

The definition for building was read " Building means a structure, either temporary or permanent, having a
roof supported by columns or walls for the shelter, support or enclosure of persons, animals or chattels, is
building. This shall not include buildings of less than six square feet, such as a dog house. This shall

a

include tents, awnings or vehicles situated on private property and used for purposes of a building ( but
not for dwelling purposes)."
It

seems

to

Mr. Penzien

structures,

which

or

shelter

provide

that

is a broader

for people.

the
term.

bar and gazebo are not buildings.
They may be considered
He continued, those are not structures or buildings to secure chattel

tiki

They are structures to provide shade and entertainment. They are not a

storage shed or garage.
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The shed is

one accessory
building, and the garage is two accessory
buildings, and it seems to Mr. Penzien that there is no problem.

The other two are not

buildings.

Amy Gay- Allen agreed with Mr. Penzien.
Mr. Dailey did not dispute the evaluation.
Our

building

official explained the definition of

a

structure

under

the

building

code.

His opinion was that

the applicant has too many structures on his property and his only option was to apply for a variance.
Mr. Penzien explained structure is defined under the ordinance, and the ZBA has to apply what it says.

Structure means anything constructed or erected on the ground or attached to the ground, including, but
without

limitation

to

principal

and accessory

buildings."

If we apply the strict meaning of structure to a

limited construction under the zoning act, a fence is a structure, a deck is a structure, a raised flower bed
is a structure, any kind of a boat lift is a structure, anything on the ground. We would have places all over
the city in violation. There are places along the water that have a house with a deck by the seawall and a
fence.

The

writer

put

one

definition

around

two

words.

60- 311

Rules

of

construction.

Says the

1.

particular shall control the general.
is a general term meaning anything on the ground.
Building is a defined term. It means a
building with a roof that has the intent of holding people, animals or chattel. The argument can be made

Structure

that this phrase is meant to apply to buildings not structures. The board argued that statues, and
architectural

screens could be considered

Mr. Weins agreed with Mr. Penzien'

structures

and that was not the intent of the ordinance.

If he has a built- in grill and a statue on a footing so
they are both on the ground. He would support the
board defining it in terms of ancillary or accessory buildings, but not going as broadly as structures,
because if you have a fence and a statue you are done. Up and down the lakefront 90% of residents
would be in violation because many of them have decks, which would be a structure.
that it doesn' t

tip,

s

interpretation.

he now has two structures

because

Our building official discussed the applicant being over the permitted square feet for accessory buildings.
The applicant

explained

his

shed

was

approved

in 2005.

The building official explained there is an

additional building with 4 walls and a roof on the property.
Mr. Weins explained the tiki bar is not attached to the ground.
compared

the tiki

bar to

an

RV which

also

be moved.

may

They also discussed the visual block.

His analogy was that because

He

you may park

an RV in your yard, you should also be allowed to have a movable structure in your yard. They both have
same impact on the neighborhood.
The building official explained an RV trailer would have to be

the

licensed.
The definition

of a building was discussed.
If you store chattel in a trailer, it becomes a building under the
ordinance. The intent of the use of the structure determines if it is a building or not.
application
presented is for
change of use being requested.

The

a

use

variance

which

does not apply to this

case

at all.

There is no

Motion by Penzien, second by Weins to deny the request for a use variance because there is no change
in use, and the application does not apply to the situation presented. Roll call vote. Voting yes: Penzien,
Weins, Gay- Allen, Byrum, Dailey. Voting no: None. Motion carried.
Discussion continued interpreting section 60- 101 a. 3. g. 1, 2, those are the provision which discuss the
number

of buildings

or

structures

permitted.

Clarification of what constitutes an accessory building or

structure was proposed.

Our building official explained he has to look at the City Ordinance as well as the State Building Code.
The definitions for a structure are different.

Square footage and open structures were discussed.
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Mr. Penzien stated
definition

the

of what is

a

issue is, is the
and

building

a

structure

a

building

under

broader definition of what is

Zoning

Ordinance.

It has a narrow

If City Council wants to call

a structure.

it something else, it is up to them and the Planning Commission to correct our interpretation and redraft
the ordinance.

He felt it was up to the ZBA to interpret if structures fall under these restrictions.

Motion by Weins, second by Byrum that pergolas not be treated as a building or structure pursuant to the
Zoning Ordinance. Also, that we interpret structures that are not permanently affixed to the property and
do not create a complete enclosure, and are not used for the purposes in the ordinance to house or store
people, chattels or animals also not be treated as buildings or structures for purposes of the Zoning
No additional discussion by the board. Roll call vote. Voting yes: Weins, Byrum, Penzien,
Dailey, Gay- Allen. Voting no: None. Motion carried.

Ordinance.

The applicant

asked for the

City Attorney

to

get him

out of his court

date

on

November 11th.

Mr. Penzien

assumed the powers that be would inform the City Attorney of what the board' s position was.

611- 09- 19. Michael and Tracy Downey. 37472 Pleasant View Dr.. Parcel #
explained

Tracy Downey

her

corner

lot

fencing

problem

on

her

side

yard. She attempted to pull a permit

and was told they would get back to her, until she was notified of a court date. Her attorney was talking to
the City Attorney and she was told to come to the ZBA.

Her contention is according to the ordinance, that a corner lot shall have at least the minimum front yard
setback from each

street

when

the adjoining

lots have front yards

on

that

street.

She explained the side

in question is Hawthorn Ridge which has no front yards. There are only 4 side yards on that street.
Chairperson
fence until
same

Penzien

they

location

asked if the

replaced

except

lot had

it because it

it doesn' t go

as

was

a fence previous to the fence in question.
It had a cyclone
in such disrepair it would not contain their dogs. It follows the

far toward the front of the house

as

the

previous

fence.

It goes

along the sidewalk, along Hawthorn and it cuts back 20 feet closer toward the house.

Our building official explained double frontage lots to the board. You have to meet the 25- foot front yard
setback

on

both

streets,

then

you may place your privacy fence.

The issue is the height of the fence in

the front yard. The previous building official told the applicant he could not have the fence in the front yard
and it was put up without a permit.
On double frontage lots you need to maintain both front yard
setbacks.

The definitions of double frontage lots vs. corner lots were discussed.

Audience members interrupted the proceedings stating the Chair did not give them the right to speak
the previous case was discussed.
Chairperson Penzien
allowed to speak at the conclusion of the current discussion.

when

Board

member

Weins

discussed Section 60- 102 g. which

assured the audience they would be

is the provision

for

corner

lots.

He interpreted

the ordinance stating if the adjoining lots do not have front yards on the street, for setback purposes you
treat those as side yards or rear yards, not as front yards.

Therefor you can put the fence just where it is
Hawthorn.
Mr. Daily agreed.
Mr. Penzien
explained our ordinance prohibits the use of chain- link fence in the front yard.
and there

is no

problem

at all.

There

are

no

front yards

on

60- 102 (g) Corner Lots. Corner lots shall be at least ten feet wider on each street than is required for
that specific zoning district. A corner lot shall have at least the minimum front yard setbacks from
each street when the adjoining lots have front yards on that street. No principal or accessory
building shall project into these required front yards on either street. On such corner lots, the
remaining yards may meet the minimum requirements for side yards rather than rear yard
setbacks.
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Motion by Penzien, second by Weins that the sides facing Hawthorn are side yards, and the rules
to side

applicable

apply for all four of those

yard fencing

lots.

No additional discussion

by the board.

Voting yes: Penzien, Weins, Byrum, Dailey, Gay- Allen. Voting no: None. Motion carried.

Chairman Penzien solicited comments on the Downey appeal, and there were none.
Chairman Penzien solicited comments from the Kuhlman appeal and the following residents spoke:
A resident

asked the purpose of the notification sent to them.
Chairman Penzien explained it is required
The neighbors were upset about the condition of the
Mr. Penzien explained
property.
or not the buildings are allowed under the ordinance
is a totally different issue. The audience
continued.
Your building official explained there were no building permits for those buildings.

State

by

Law.

whether
members

Mr. Penzien

explained

is

that

also

another

issue

The board has pictures of this

altogether.

yard.

The

audience wanted to know if this was still going to court. One neighbor stated that the building official was
correct

there

as

was

another

building

on

the property,

there

were

three

additional

buildings.

Mr. Penzien

explained that the ZBA applies the zoning ordinance, and they do not deal with blight, nor the building
The

codes.

explained

neighbors

the

were

blight issue

directed

to

in the

was

address

right

courts

issues with the

the

City

Administration.

The Mayor

The audience wanted to know if they will be

now.

notified and given the opportunity to speak at the court hearing. They were told no.
Cindy Whisman, 50615 Walpole St., New Baltimore, explained the address of the item that is done and
is directly in her back yard.
They have a big, huge, red barn that was approved by the last building

over

inspector that

we put up with all these
years.
She could not imagine building something like that and
it pass inspection.
She feels the request for additional structures is unfair to the homeowners in
her neighborhood.
She is upset and uncomfortable voicing her opinion.

having

When in her back yard, friends

and

family

want

to

know

how " that"

got

approved.

The

structure

is taller

than

her garage.

She has

discussed the back yard with a realtor and was told the surrounding neighbors would definitely affect her
This structure
property values.
would be allowed to talk.
Board
allow

member

the

towers

over

Weins agreed her issues

public

to

speak

during

the

her privacy

were

case

valid.

fence.

She took time out of her life thinking she

It was a gross oversite on the boards part not to
and

presentation

he sincerely

apologized.

He asked

Ms.

Whisman what she thought the board was doing. She responded, arguing over if the shed was a building
or structure

was

ridiculous,

and

you didn' t listen to the

building

inspector.

Ms. Whisman

chastised

the

board for not explaining earlier to the audience what they were doing.

Mr. Weins explained the applicant asked for a use variance and how it does not apply to the situation and
that the request

was

denied.

The board does not have authority over what may be built on a property.

Mr. Dailey explained to the audience, the mayor has heard your concerns. The City has not given up, but
it will be handled in court. Additionally, the board cannot interpret beauty. One person' s ugly is another' s
beautiful.

The

minutes

from September

17,

followed

2018

regarding meeting regularly
the minutes from September 17, 2018.

by

Byrum to

and

October 15, 2018

to approve

approve

the minutes

Voice

from October

were

presented

for approval.

vote.

All

Discussion

Motion by Daily, second by Byrum to approve
ayes, motion carried.
Motion by Dailey, second

minutes.

15, 2018.

Voice vote.

All ayes, motion

carried.

ADJOURNMENT:

Motion by Daily, second by Byrum to adjourn at 8: 18pm. Voice vote. All ayes, motion carried.

Respectfully submitted,
Annette Girodat,

Recording Secretary
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