Federal Emergency Management Agency
Washington, D.C. 20472

November 30, 2011
CERTIFIED MAIL IN REPLY REFER TO:
RETURN RECEIPT REQUESTED 101/155
The Honorable Larry Smith Community: City of New Baltimore,
Mayor, City of New Baltimore Macomb County, Michigan
36535 Green Street Community No.: 260125

New Baltimore, Michigan 48047
Dear Mayor Smith:

On October 28, 2011, the Department of Homeland Security’s Federal Emergency
Management Agency (FEMA) provided your community with Preliminary copies of the
revised Flood Insurance Study (FIS) report and Flood Insurance Rate Map (FIRM). This
information makes it appropriate to modify the elevations of the flood having 1-percent
chance of being equaled or exceeded in any given year (base flood) for certain locations
in the City of New Baltimore, Macomb County, Michigan.

Public notification by way of a Standard Newspaper Notice that the proposed
modifications in Base Flood Elevations (BFEs) are posted in the BFE Notice for Studies
on the FEMA Website http://www.fema.gov/plan/prevent/fhim/bfe will be given in the
Macomb Daily and The Voice on or about Wednesday, December 7, 2011 and December
14, 2011. The BFEs for the flooding sources are listed in the table at the end of the BFE
Notice for Studies. Also, the proposed BFE determinations can be obtained by calling our
FEMA Map Information eXchange (FMIX), toll free, at 1-877-FEMA MAP
(1-877-336-2627). A copy of the Standard Newspaper Notice and a copy of the Notice of
Proposed Flood Elevation Determinations published in the Federal Register, on
November 14, 2011 at Part 67, Volume 76, Number 219, Page 70394 and 70395 are
enclosed for your information.

These proposed BFEs, if finalized, will become the basis for the floodplain management
measures that your community must adopt or show evidence of having in effect in order
to qualify or remain qualified for participation in the National Flood Insurance Program
(NFIP). However, before any revised BFEs are effective for floodplain management
purposes, you will be provided an opportunity to appeal the proposed BFEs.

Section 110 of the Flood Disaster Protection Act of 1973 (Public Law 93-234) is intended
to ensure an equitable balancing of all interests involved in the setting of BFE
determinations. The legislation provides for an explicit process of notification and
appeals for your community and for private persons prior to this office making the BFE
determinations final. The appeal procedure is outlined below for your information. The
regulations FEMA developed to implement Section 110 are listed in Title 44, Chapter I,
Part 67, Code of Federal Regulations. A copy of the NFIP regulations is enclosed.
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During the 90-day appeal period following the second publication in the referenced
newspaper, any owner or lessee of real property in your community who believes his or
her property rights will be adversely affected by the BFE determinations may appeal to
you, or to an agency that you publicly designate. You must send copies of the individual
appeals to the FEMA Region as soon as you receive them. Note that the 90-day appeal
period is statutory and cannot be extended or shortened for any reason. It is important to
know, however, that the sole basis for the appeals is having knowledge or information
indicating that the proposed BFE determinations are scientifically or technically
incorrect. However, inquiries regarding data other than the proposed BFE determinations
(e.g., incorrect street names, typographical errors, omissions) will be considered as
comments and not appeals. Any applicable changes will be made before the revised FIS
report and FIRM become effective.

During the appeal period, private citizens who want to appeal should present to you the
scientific or technical data intended to negate or contradict FEMA’s findings in any form,
as you specify. FEMA requests that you review and consolidate all appeals by private
persons, and issue a written opinion stating whether the evidence presented is sufficient
to justify an official appeal by your community on behalf of such persons. Your decision
on whether an appeal by the community in its own name will be made must be sent to
this office within the 90-day appeal period and at the same time a copy must be sent to
FEMA Region V, 536 South Clark Street, 6h Floor, Chicago, Illinois 60605.

Any documents submitted to you without evidence that they were sent within 90 days of
the second publication in the local newspaper will be considered comments. Your
community may find it appropriate to call further attention to the proposed BFE
determinations and to the appeal procedure by using a press release or other public
notice.

If the FEMA Region does not receive an appeal from your community on behalf of
individuals within the 90 days provided, FEMA shall consolidate and review on their
own merits the individual appeals, which you have on file and forwarded to us. FEMA’s
final decision will be in writing, and copies will be sent to each individual appellant and
the State coordinating agency.

The appeal resolution process will consider any scientific or technical data submitted by
your community intended to negate or contradict the information upon which the
proposed BFE determinations are based. The appeal will be resolved by consultation
with officials of the local government involved, an administrative hearing, or submission
of the conflicting data to an independent scientific body or appropriate Federal agency for
a determination. FEMA will determine the method for resolution.

If your community cannot submit scientific or technical data before the end of the 90-day
appeal period, you may nevertheless submit data at any time as specified in Part 65 of the
NFIP Regulations. If warranted, FEMA will revise the FIRM again after the effective
date.



The reports and other information used for the final determination will be made available
for public inspection. Until the conflict of data is resolved and the revised FIRM
becomes effective, flood insurance available within your community shall continue to be
available in accordance with the effective FIRM dated September 29, 2006.
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If warranted by substantive changes, durin

revised copies of the FIS report and FIRM. At the end of the 90-day appeal period and

following the resolution of any appeals, FEMA will send you a letter of final BFE
determinations.

If you have any questions regarding the proposed BFE determinations, revised FIS report,

or revised FIRM for your community, please contact FMIX at the toll free number shown
above.

Sincerely,

Luis Rodriguez, P.E., Chief
Engineering Management Branch

Federal Insurance and Mitigation Administration

Enclosures:

1) Newspaper Notice
2) BFE Determination Notice to be published on FEMA’s Web site
3) National Flood Insurance Program Regulations

cc:  Community Map Repository
Greg Nikkel, Building Official, City of New Baltimore



DEPARTMENT OF HOMELAND SECURITY
FEDERAL EMERGENCY MANAGEMENT AGENCY

Proposed Base Flood Elevation Determination for Township of Chesterfield,
Township of Harrison, and City of New Baltimore, Macomb County, Michigan The
Department of Homeland Security’s Federal Emergency Management Agency solicits
technical information or comments on the proposed Base (1-percent-annual-chance)
Flood Elevations (BFEs) shown in the Preliminary Flood Insurance Study (FIS) and on
the Preliminary Flood Insurance Rate Map (FIRM) for your community. These proposed
BFEs are the basis for the floodplain management measures that your community is
required to either adopt or show evidence of having in effect in order to qualify or remain
qualified for participation in the National Flood Insurance Program (NFIP). For a
detailed listing of the proposed BFEs and information on the statutory period provided
for appeals, please visit FEMA’s website at hitp://www.fema.gov/plan/prevent/fhim/bfe, or
call the FEMA Map Information eXchange (FMIX), toll free, at 1-877-FEMA MAP (1-
877-336-2627).




DEPARTMENT OF HOMELAND SECURITY
Federal Emergency Management Agency
Proposed Flood Elevation Determinations

AGENCY: Federal Emergency Management Agency (FEMA, Department of Homeland
Security)

SUMMARY: Technical information or comments are solicited on the proposed and
proposed modified Base (1-percent-annual-chance) Flood Elevations (BFEs) shown on
the Preliminary revised Flood Insurance Study (FIS) report and Flood Insurance

Rate Map (FIRM) for your community. Comments on any aspect of the FIS and FIRM,

BFEs are the basis for the floodplain management measures that your community is
required to either adopt or show evidence of having in effect in order to qualify

or remain qualified for participation in the National Flood Insurance Program
(NFIP). In addition these BFEs, once finalized, will be used by insurance agents,
and others to calculate the appropriate flood insurance premium rates for new
buildings and the contents in these buildings.

DATES &SUBMISSION: The appeal period begins following the second publication of
the Notice of this proposed BFE determination in a newspaper of local circulation

in your community and ends 90 days thereafter. All comments and/or appeals must

be submitted no later than 90 days after the second publication of the Notice in

the local newspaper to:

City of New Baltimore: The Honorable Larry Smith, Mayor, City of New Baltimore,
36535 Green Street, New Baltimore, M1 48047

Township of Chesterfield: Mr. Michael E. Lovelock, Township Supervisor, Township
of Chesterfield, 47275 Sugarbush Road, Chesterfield, MI 48047

Township of Harrison: Mr. Kenneth Verkest, Supervisor, Township of Harrison,
38151 L Anse Creuse Street, Harrison Township, M1 48045

ADDRESSES: The FIS and FIRM showing the proposed and proposed modified BFEs can
be viewed at:

City of New Baltimore: 36535 Green Street, New Baltimore, M1 48047
Township of Chesterfield: 47275 Sugarbush Road, Chesterfield, MI 48047
Township of Harrison: 38151 " Anse Creuse Street, Harrison Township, M1 48045

Lessees and owners of real property are encouraged to review the FIS report,
FIRM, and related materials.

FOR ADDITIONAL INFORMATION CONTACT: Luis Rodriguez, Chief, Engineering Management
Branch, Federal Insurance and Mitigation Administration, Federal Emergency

Management Agency, Department of Homeland Security, 500 C Street SW, Washington,

DC 20472. Telephone number (202) 646-4064.



SUPPLEMENTARY INFORMATION: FEMA gives notice of the proposed determinations of
BFEs and modified BFEs in accordance with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104, and 44 CFR 67.4(a).

These BFEs, with the floodplain management measures required by 44 CFR 60.3, are
the minimum measures that are required. It should not be construed to mean your

oMY

community must change any existing ordinances that are more stringent in its
floodplain management requirements. Your community may, at any time, enact
stricter requirements on its own, or pursuant to policies established by other
Federal, State, or regional entities. These proposed and proposed modified BFEs
are used to meet the floodplain management requirements of the NFIP and are also
used to calculate the appropriate flood insurance premium rates for new buildings
built after the BFEs are finalized, and for the contents in those buildings.

Pursuant to the provisions of 5 U.S.C. 605(b), the Director for Mitigation, to
whom authority has been delegated by the Director of FEMA, hereby certifies that “
the proposed BFE determinations, if promulgated, will not have a significant
economic impact on a substantial number of small entities. A BFE determination
under Section 1363 forms the basis for new local ordinances, which, if adopted by
a community, will govern future construction within the floodplain area. By
themselves, the BFE determinations impose no restriction unless and until the
community voluntarily adopts floodplain ordinances in accord with these BFEs.
Even if ordinances are adopted in compliance with Federal standards, the BFEs
only prescribe building height in the floodplain and do not prohibit development.
Thus. this action only forms the basis for future local actions. It imposes no

new requirement; by itself, it has no economic impact.

Appellants must itemize each issue as an appeal or a comment. Appellants must
identify themselves as the owner or lessee of property within the community.
indicate how they heard about the proposed map change; describe how they believe
their property rights have been adversely impacted within areas where new BFEs
are proposed, and specify how the requirements of 44 CFR 67.6 have been met.
Appellants should provide all other information they believe is helpful to the
process that does not meet the conditions of being a formal appeal. Such
information is considered a comment. Comments that are submitted within the
appeal period that object to information on the FIRM or in the FIS report are

called Protests. The issues raised (appeals and, comments) will be reviewed in
aggregate and not addressed individually. Information must be sent directly to

the community CEQ. Any information submitted directly to FEMA without evidence
that it was sent to the CEG within 90 days of the second publication in the local
newspaper will be considered a comment.

During the formal appeal period, a community official or individual property

owner may want to object to information shown on the FIRM, FBFM or FIS report. If
the objection does not involve the proposed BFEs, it does not, in accordance with

44 CFR 67 constitute an appeal. Such objections are called protests, and protests
should be sent directly to the community CEO and not to FEMA.



Individuals providing information and comments who have been determined by FEMA
to meet the criteria of "appellant” as articulated in 44 CFR 67.5 will be sent a

copy of the CEO letter, which name them as appellants. This letter will be issued
within 180 days of the second publication in the local newspaper. Individuals who
only provide comments and protests will not be notified. However, the information
they submit will be considered in finalizing the BFEs. The resolution of the

appeal will be sent to the CEO and a copy sent to the appellants.

Use of a Scientific Resolution Panel (SRP) is available to your community in
support of the appeal and protest resolution process when conflicting scientific
or technical data is submitted during the appeal period. SRPs are independent
panels of experts in hydrology, hydraulics, and other pertinent sciences
established to review conflicting scientific and technical data and provide
recommendations for resolution. An SRP is an option after FEMA and a local
community have been engaged in a collaborative consultation process for at least
60 days without a mutually acceptable resolution of an appeal or protest.

Additional information regarding the SRP process and eligibility requirements can

Resolution Panel.

PROPOSED AND MODIFIED BASE FLOOD ELEVATIONS

The new elevations being proposed are given in the table below for the upstream
and downstream limits of the flooding sources.

* Elevation in
feet (NGVD) '
+ Elevation in
, feet (NAVD) 2
. . e . Lat/Long . . e
Community Flooding Source Location - L # Depth in feet
= Coordinates 3
above ground
~ Elevation in
meters (MSL) ¢
Existing Modified
City of New
Baltimore Entire 42 39’
Township of . shoreline 9.507"

. Anchor Bay s ., +5 +5
Chesterfield Anchor bay within -82 45° 580 79
Township of community 56.352"

Harrison
j Apprommateiy 42 3%
Township of Auvase 960 feet 40 571"
. Creek/Sutherland-Oemig downstream T, + 580 + 579
Chesterfield . = " -82 48
Drain of Jefferson R "
) 35.894
Avenue
Approximately 42 3% + 580 + 579
850 feet 54.517"
downstream -82 48’




of Sugarbush 56.845"
Road
Approximately N s
o oW 860 feet iz ;‘&,,
“n}f,m o Crapaud Creek downstream s + 580 +579
Baltimore T -82 44
of Main -
: 32.617
Street
A < ;
4 \pproximately 42 40°
340 feet i
39.261 -
downstream 80 46 + 580 + 579
of Perrin 38.112"
Street
Approximately 42 39°
Township of 1,170 feet 54011
‘owns lf_p fl Fish Creek downstream Com e + 580 + 579
Chesterfield . -82 46
of Callens 56.180"
Road T
Approximately 42 40
1,585 feet 18.238"
; - . + 58 + 579
upstream of -82 47 >80 7
Callens Road 2.649"
Apprqxunately 47 39°
Township of 0.5 mile 13.452"
A Sa - . oL + - + :
Chesterfield Salt River dgx& nitréam 82 47 580 579
of Jefferson ,
6.098"
Avenue o
Approx:mately 47 400
70 feet I
31.592 N o
downstream . ) + 580 + 579
- . -82 46
of 23 Mile 15977
Road T

All elevations referenced to the North American Vertical Datum of 1988 (NAVD).

'National Geodetic Vertical Datum of 1929, rounded to nearest whole foot

“North American Vertical Datum of 1988, rounded to nearest whole foot
°Depth in feet above ground, rounded to nearest whole foot

*Mean Sea Level, rounded to the nearest 0.1 meter
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PART 67—APPEALS FROM PRO-
POSED FLOOD ELEVATION DETER-
MINATIONS

Sec.
$7.1 Purpose of part.
§7.2 Definitions.

67.3 Establishment and maintenance of a

flood elevation determination docket
{(FEDD).

§7.4 Proposed flood elevation determina-
tion.

§7.5 Right of appeal.

§7.6 Basis of appeal.

67.7 Collection of appeal data.

67.8 Appeal procedure.

67.9 Final determination in the absence of
an appeal by the community.

67.10 Rates during pendency of final deter-
mination.

§7.11 Notice of final determination.

§7.12 Appeal to District Court.

AUTHORITY: 42 U.S.C. 4001 ef seq.; Reorga-
nization Plan No. 3 of 1978, 3 CFR, 1978
Comp., p. 329; E.O. 12127, 44 FR 19367, 3 CFR,
1979 Comp., p. 376.

SOURCE: 41 FR 46989, Oct. 26, 19768, unless
otherwise noted. Redesignated at 44 FR 31177,

May 31, 1979.

§67.1 Purpose of part.

The purpose of this part is to estab-
lish procedures implementing the pro-
visions of section 110 of Flood Disaster
Protection Act of 1973.

$67.2 Definitions.

The definitions set forth in part 59 of
this subchapter are applicable to this
part.

§67.3 Establishment and maintenance
of a flood elevation determination
docket (FEDD).

The Administrator shall establish a
docket of all matters pertaining to
flood elevation determinations. The
docket files shall contain the following
information:

(a) The name of the community sub-
ject to the flood elevation determina-
tion:

{(b) A copy of the notice of the pro-
posed flood elevation determination to
the Chief Executive Officer (CEQ) of
the Community;

(c) A copy of the notice of the pro-
posed flood elevation determination
published in a prominent local news-
paper of the community;
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§47.5
() A copy of the notice of the pro-

posed flood elevation determination

published in the FEDERAL REGISTER;

{e) Copies of all appeals by private
persons received by the Administrator
from the CEG;

(f) Copies of all comments received
by the Administrator on the notice of
the proposed flood elevation deter-
mination published in the FEDERAL
REGISTER.

(2} A copy of the community’s appeal
or a copy of its decision not to appeal
the proposed flood elevation deter-
mination;

(h) A copy of the flood insurance
study for the community;

(i) A copy of the FIRM for the com-
munity;

(i) Copies of all materials maintained
in the flood elevation study consulta-
tion docket; and

(k) A copy of the final determination
with supporting docurmnents.

{41 FR 46989, Oct. 26, 1976. Redesignated at 44

FR 31177, May 31, 1879, as amended at 48 FR

44553, Sept. 29, 1983; 49 FR 4751, Feb. §, 1984]

§67.4 Proposed flood elevation deter-
mination.

The Administrator shall propose
flood elevation determinations in the
following manner:

(a) Publication of the proposed flood
elevation determination for comment
in the AL REGISTER;

{b) Notification by certified mail, re-
turn receipt requested, of the proposed
flood elevation determination to the
CEQ; and

(c) Publication of the proposed flood
elevation determination in a promi-
nent local newspaper at least twice
during the ten day period immediately
following the notification of the CEQ.

[41 FR 46989, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44553, Sept. 29, 1983; 48 FR 4751, Feb. 8, 1984]

EDITORIAL NOTE: For references to FR
pages showing lists of flood elevation deter-
minations, see the List of CFR Sections Af-
fected, which appears in the Finding Aids
section of the printed velume and on GPO
Access.

§67.5 Right of appeal.

(a) Any owner or lessee of real prop-
erty, within a community where a pro-
posed flood elevation determination
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§67.

has been made pursuant to section 1363
of the National Flood Insurance Act of
1968, as amended, who believes his
property rights to be adversely affected
by the Administrator’s proposed deter-
mination, may file a written appeal of
such determination with the CEO, or
such agency as he shall publicly des-
ignate, within ninety days of the sec-
ond newspaper publication of the Ad-
ministrator’s proposed determination.
(b) [Reserved]

[41 FR 46989, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44553, Sept. 29, 1983; 43 FR 4751, Feb. 8, 1984]

§67.6 Basis of appeal.

(a) The sole basis of appeal under this
part shall be the possession of knowl-
edge or information indicating that the
elevations proposed by FEMA are sci-
entifically or technically incorrect. Be-
cause scientific and technical correct-
ness is often a matter of degree rather
than absolute (except where mathe-
matical or measurement error oOr
changed physical conditions can be
demonstrated), appellants are required
to dermonstrate that alternative meth-
ods or applications result in more cor-
rect estimates of base flood elevations,
thus demonstrating that FEMA’s esti-
mates are incorrect.

(b) Data requirements. (1) If an appel-
lant believes the proposed base flood
elevations are technically incorrect
due to a mathematical or measurement
error or changed physical conditions,
then the specific source of the error
must be identified. Supporting data
must be furnished to FEMA including
certifications by a registered profes-
sional engineer or licensed land sur-
veyor, of the new data necessary for
FEMA to conduct a reanalysis.

(2) If an appellant believes that the
proposed base flood elevations are
technically incorrect due to error in
application of hydrologic, hydraulic or
other methods or use of inferior data in
applying such methods, the appeal
must demonstrate technical incorrect-
ness by:

(i) Identifying the purported error in
the application or the inferior data.

(ii) Supporting why the application is
incorrect or data is inferior.

44 CFR Ch, | (10-1-06 Edifion}

(iii) Providing an application of the
same basic methods utilized by FEMA
but with the changes itemized.

(iv) Providing background technical
support for the changes indicating why
the appellant’s application should be
accepted as more correct.

(v) Providing certification of correct-
ness of any alternate data utilized or
measurements made (such as topo-
graphic information) by a registered
professional engineer or licensed land
surveyor, and

(vi) Providing documentation of all
locations where the appellant’s base
flood elevations are different from
FEMA's.

(3) If any appellant believes the pro-
posed base fload elevations are scientif-
ically incorrect, the appeal must dem-
onstrate scientific incorrectness by:

(i) Identifying the methods, or as-
sumptions purported to be scientif-
ically incorrect.

(ii) Supporting why the methods, or
assumptions are scientifically
rect.

(iii) Providing an alternative anal-
ysis utilizing methods, or assumptions
purported to be correct.

(iv) Providing technical support indi-
cating why the appellant’s methods
should be accepted as more correct and

(v) Providing documentation of all
locations where the appellant’s base
flood elevations are different from
FEMA's.

[48 FR 31644, July 1, 1083]

INCer-

§67.7 Collection of appeal data.

{a) Appeals by private persons to the
CEO shall be submitted within ninety
(90) days following the second news-
paper publication of the Administra-
tor’'s proposed flood elevation deter-
mination to the CEO or to such agency
as he may publicly designate and shall
set forth scientific or technical data
that tend to negate or contradict the
Administrator’s findings.

(b) Copies of all individual appeals re-
ceived by the CEO shall be forwarded,
as soon as they are received, to the Ad-
ministrator for information and place-
ment in the Flood Elevation Deter-
mination Docket.

{¢) The CEQ shall review and consoli-
date all appeals by private persons and
issue a written opinion stating whether
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the evidence presented is sufficient to
justify an appeal on behalf of such per-
sons by the community in its own
name.

() The decision issued by the CEO on
the basis of his review, on whether an
appeal by the community in its own
name shall be made, shall be filed with
the Administrator not later than nine-
ty days after the date of the second
newspaper publication of the Adminis-
trator’s proposed flood elevation deter-
mination and shall be placed in the
FEDD.

{41 FR 46989, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44553, Sept. 29, 1983: 49 FR 4751, Feb. 8, 1984]

§67.8 Appeal procedure.

{a) If a community appeals the pro-
posed flood elevation determination,
the Administrator shall review and
take fully into account any technical
or scientific data submitted by the
community that tend to negate or con-
tradict the information upon which his/
her proposed determination is based.

(b) The Administrator shall resolve
such appeal by consultation with offi-
cials of the local government, or by ad-
ministrative hearings under the proce-
dures set forth in part 68 of this sub-
chapter, or by submission of the con-
flicting data to an independent sci-
entific body or appropriate Federal
agency for advice.

{c) The final determination by the
Administrator where an appeal is filed
shall be made within a reasonable
time.

(d) Nothing in this section shall be
considered to compromise an appel-
lant’s rights granted under §67.12.

(e) The Administrator shall make
available for public inspection the re-
ports and other information used in
making the final determination. This
material shall be admissible in a court
of law in the event the community
seeks judicial review in accordance
with §67.12.

141 FR 46989, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984]
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§67.11

§67.9 Final determination in the ab-
sence of an appeal by the commus-
nity.

{a) If the Administrator does not re-
ceive an appeal from the community
within the ninety days provided, he
shall consolidate and review on their
own merits the individual appeals
which, in accordance with §67.7 are
filed within the community and for-
warded by the CEC.

(b} The final determination shall be
made pursuant to the procedures in
§67.8 and, modifications shall be made
of his proposed determination as may
be appropriate, taking into account the
written opinion, if any, issued by the
community in not supporting such ap-
peals.

{41 FR 46988, Oct. 26. 1976. Redesignated at 44
FR 31177, May 31, 1879, as amended at 48 FR
44553, Sept. 29, 1983; 48 FR 4751, Feb. 8, 1984]

§67.180 Rates during pendency of final
determination.

(a) Until such time as a final deter-
mination is made and proper notice is
given, no person within a participating
community shall be denied the right to
purchase flood insurance at the sub-
sidized rate.

{b) After the final determination and
upon the effective date of a FIRM, risk
premium rates will be charged for new
construction and substantial improve-
ments. The effective date of a FIRM
shall begin not later than six months
after the final flood elevation deter-
mination.

§67.11 Notice of final determination.

The Administrator’'s notice of the
final flood elevation determination for
a community shall be in written form
and published in the FEDERAL REG-
ISTER, and copies shall be sent to the
CEO, all individual appellants and the
State Coordinating Agency.

{41 FR 46989, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 19879, as amended at 48 FR
44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984]

EDITORIAL NOTE: For the list of commu-
nities issued under this section, and not car-
ried in the CFR, see the List of CFR Sections
Affected, which appears in the Finding Aids
section of the printed volume and on GPO
Access.

[



§67.12

§67.12 Appeal to District Court.

(@) An appellant aggrieved by the
final determination of the Adminis-
trator may appeal such determination
only to the United States District
Court for the District within which the
community is located within sixty
days after receipt of notice of deter-

{b) During the pendency of any such
litigation, all final determinations of
the Administrator shall be effective for
the purposes of this title unless stayed
by the court for good cause shown.

(c) The scope of review of the appel-
late court shall be in accordance with
the provisions of 5 U.S.C. 706, as modi-
fied by 42 U.S.C. 4104(b).

[41 FR 46989, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44544 and 44553, Sept. 29. 1983; 49 FR 4751, Feb.
8. 1984; 49 FR 33879, Aug. 27, 1984]

DADT 46 i TH
PART 68—ADMINISTRATIVE

HEARING PROCEDURES

Sec.
68.1
68.2
68.3
68.4
68.5
68.6
68.7

Purpose of part.
Definitions.

Right to administrative hearings.
Hearing board.
Establishment of a docket.
Time and place of hearing.
Conduct of hearings.

68.8 Scope of review.

68.9 Admissible evidence.

68.10 Burden of proof.

68.11 Determination.

68.12 Relief.

AUTHORITY: 42 U.S.C. 4001 er seq., Reorga-
nization Plan No. 3 of 1978; E.0Q. 12127.

SOURCE: 47 FR 23448, May 28, 1982, unless
otherwise noted.

§68.1 Purpose of part.

The purpose of this part is to estab-
lish procedures for appeals of the Ad-
ministrator's base flood elevation de-
terminations, whether proposed pursu-
ant to section 1363(e) of the Act (42
U.S.C. 4104) or modified because of
changed conditions or newly acquired
scientific and technical information.

[47 FR 23449, May 29. 1982, as amended at 49
FR 33879, Aug. 27. 1984]

44 CFR Ch, | (10-1-06 Edition)

§68.2 Definitions.

The definitions set forth in part 59 of
this subchapter are applicable to this
part.

[47 FR 23449, May 29, 1982, as amended at 49
FR 33879, Aug. 27, 1984]

§68.3 Right to administrative hear-
ings.

If a community appeals the Adminis-
trator’'s flood elevation determination
established pursuant to §67.8 of this
subchapter, and the Administrator has
determined that such appeal cannot be
resolved by consultation with officials
of the community or by submitting the
conflicting data to an independent sci-
entific bedy or appropriate Federal
agency for advice, the Administrator
shall hold an administrative hearing to
resolve the appeal.

147 FR 23449, May 29, 1982, as amended at 43
FR 33879, Aug. 27, 1984]

§68.4 Hearing board.

(a) Each hearing shall be conducted
by a three member hearing board (here-
inafter “‘board’”). The board shall con-
sist of a hearing officer (hereinafter
“Judge’’) appointed by the Director
based upon a recommendation by the
Office of Personnel Management and
two members selected by the Judge
who are qualified in the technical field
of flood elevation determinations. The
Judge shall consult with anyone he
deems appropriate to determine the
technical qualifications of individuals
being considered for appointment to
the board. The board members shall
not be FEMA employees.

{b) The Judge shall be responsible for
conducting the hearing, and shall make
all procedural rulings during the
course of the hearing. Any formal or-
ders and the final decision on the mer-
its of the hearing shall be made by a
majority of the board. A dissenting
member may submit a separate opinion
for the record.

{c) A technically qualified alternate
will be appointed by the Judge as a
member of the board when a tech-
nically qualified appointed member be-
comes unavailable. The Director will
appoint an alternate Judge if the ap-
pointed Judge becomes unavailable.
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